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Flood plain bill prompts debate
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A newly passed flood plain bill designed to protect the interests of people and businesses in the American Bottom is finding critics among those who believe the measure will open the floodgates to unwanted development.

Senate Bill 2556, sponsored by state Sen. William Haine, D-Alton, was passed on a 54-0 vote of the Illinois Senate on Tuesday and now goes to Gov. Pat Quinn, who must decide whether to sign it into law.

The bill is designed to fix what is a practical problem with an executive order issued by then-Gov. Rod Blagojevich in 2006 that decrees "critical facilities" cannot be built in a 100-year floodplain, supporters said. Such facilities could include roads, bridges, police stations, and a wide range of other public and private facilities and programs, Haine said.

But critics of the measure, including Kathy Andria of the American Bottom Conservancy, say the bill also may pave the way for what she feels is unwelcome development, including a proposed expansion of the Waste Management's Metro East landfill operations. The company has supported the bill's passage.

One supporter of the bill calls Andria's contention a "dangerous extrapolation" of the meaning of the bill, which he said is designed to limit the economic hardship in the American Bottom by allowing the continued provision of essential public services as levee systems are being restored.

"Nothing in SB 2556 affects the requirement for Waste Management or any other business to comply with state and federal environmental laws that are the principal means of regulating and permitting industrial facilities," said Les Sterman, the executive director of the Southwestern Illinois Flood Prevention District Council.

Haine said he sponsored the measure after being approached by members of the Leadership Council Southwestern Illinois who were concerned about how possible changes in local flood protection maps might inhibit the ability of businesses to repair or expand facilities. The federal government is considering changes that could decertify the levee system, which some fear could have a negative impact on flood insurance rates and the ability to get building permits.

Haine said the specifics of his bill were generated by a Caseyville assisted living facility that had been denied a building permit by the Illinois Department of Natural Resources on the basis that it was in a 100-year flood plain. The state had cited Blagojevich's executive order in its decision.

By that same token, essential services and industries that employ thousands of people also could be affected, Haine said.

"All I did was draft a bill that recognizes our reality," Haine said, noting the American Bottom has not flooded since the 1940s, and industry and development have been prevalent since the 1890s.

"(Andria's) concern is well-meaning, but it's about a century too late. The opposition is basically against further development of the American Bottom," Haine said. "That question was settled in 1890. I'm simply trying to protect the viability of the area from bureaucratic interference."

The bill applies only to Madison, St. Clair and Monroe counties. The bill is designed to assume that:

- there are legitimate flood protection districts (which there are).

- the area is protected by federal levees (which it is).

- there is a current federal map that certifies the levees (there is).

If any one of those points changes, and the last one could, depending on the U.S. Army Corps of Engineers, only then would the Blagojevich executive order apply, Haine said. At that point, Haine's bill would be nullified, and the issue would become the subject of discussion between Congress and the Federal Emergency Management Agency, he said.

The bill was amended along the way to ensure that it did not obstruct the regulatory authority of agencies such as the Department of Natural Resources and the Illinois Environmental Protection Agency, he said.

Sterman said the bill looks at a bigger picture when it comes to life in the Metro East.

"Denying essential public services and the opportunity to continue limited economic growth during the period when flood protection is being improved is sending a message to people in this area to leave - reducing the value of their property and increasing the economic pressures on families and businesses," he said. "Given the relatively modest incomes of the majority of the 155,000 people that live in the American Bottom, this is an unreasonable economic burden."

The federal flood insurance program "recognizes the temporary nature of our situation by classifying the area as a 'restoration zone' ... for the purposes of flood insurance rate-making and building regulation, so that it will be possible to sustain the local economy as levees are being fully restored. The executive order makes no such distinction, and that needs to be fixed to better align with the federal program. SB 2556 does that," Sterman said.

The bill, if signed by the governor, would stop state agencies from denying permits based on an assumption that entities seeking the permit are in a 100-year floodplain. The words flood plain have proven problematic.

"They are not in a 100-year flood plain, because those areas don't flood because of our levees. Don't presume that we are in a flood plain unless you look at the facts. It hasn't flooded since the '40s," Haine said. "If the levees weren't there, it would be in a flood plain. If they were decertified, then I would accept the fact that it might be in a flood plain."

Andria disagrees.

"It is time our elected officials and local leaders realize we are in a flood plain instead of denying it and trying to freeze FEMA maps, change laws and definitions, and pointing fingers as to who's to blame," she said. "That does nothing to fix our levees. Our levees are structurally unsound and need to be repaired. We need to protect the people who are living there, not try to promote economic development."

Andria said Blagojevich's executive order updated a 1979 executive order on floodplain management and was written so that the state would comply with federal regulations on specified minimum floodplain regulations and to fulfill a FEMA requirement for states to participate in the National Flood Insurance Program, so that it would be eligible for certain types of disaster assistance.

"It was written to ensure that state resources and funding would not increase or exacerbate flood risks in Illinois," she said.

"The Executive Order was issued in 2006. To my knowledge, at no time has it been used to deprive floodplain residents of essential public services. It was not used to stop the new Mississippi River bridge or roads leading to the bridge. Exactly what essential services have floodplain residents been deprived of because of Executive Order 2006-05?"

Because the corps has identified under-seepage problems in the levee system and because it will take years to fix them, "Further development in the floodplain puts both existing and future residents and businesses at risk," she said. "Changing the definition of the 100-year floodplain does nothing to remove that risk."

Andria said current Illinois regulations prohibit the construction of a new landfill in the 100-year floodplain, and Waste Management has applied to the Illinois EPA to build another new landfill in the American Bottom floodplain adjacent to Horseshoe Lake State Park. The bill is retroactive, applying to entities that already have applied for permits, she said.

American Bottom Conservancy has gone to court to challenge a wetlands permit sought by Waste Management to develop in wetlands. That challenge is pending.
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AT A GLANCE:

WHAT HAPPENED: Governor gets Haine-sponsored bill to redefine flood plain in Metro East.

SUPPORTERS SAY: It will protect the interest of residents and businesses protected by levee.

DETRACTORS SAY: It will open the way to unwanted development.
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